
1

IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. C.R 2006 of 2019
U/s 403 of I.P.C.

          Sanowara Khatun

                                               …...... Complainant

-Vs-

Abdullah,
Sahalom,

      Monnaf Ali &
    Abdul Barik

                         …..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. I. U. Ahmed, Advocate……..................for the accused-persons. 

Date of Evidence : - 26-06-19 & 10-10-19, 
Date of S.D : - 05-11-19;
Date of Argument : - 19-11-19;
Date of Judgment    : - 03-12-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 13-04-17

one  Sanowara  Khatun lodged  a  First  Information  Report  before  the

In-Charge of Bazar Town Out Post,  Dhubri, stating that on 26-03-17, her

husband had died in a motor accident. With regard to said incident, her

elder brother Sayeed Ahmed lodged an written ejahar in the Gauripur PS.

But, accused-persons  mentioned  in  the  ejahar snatched  away,  her

husband's death certificate, documents of tractor and kept the tractor to

depriving her. She came to know that they had shown solemnization of her

marriage accused Abdullah. On receipt of ejahar,  the In-charge of Bazar

Town  Out  Post  entered  it  in  G.D.  being  the  221,  dated  13-04-17  and

forwarded the ejahar to the O/c Dhubri police station for necessary action.

2. On receipt of Ejahar, the Officer-in-Charge of Dhubri P.S. registered a

case being the Dhubri P.S. case no.361 of 2017, u/s 120-B/420/379 of I.P.C
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and launched investigation of the case. During the period of investigation

of  the  case,  Investigating  Officer  visited  the  place  of  occurrence,  drew

sketch map of the place and examined witnesses. Seized tractor bearing

no. AS-25/CC-3595 and gave zimma. On completion of investigation of the

case, Investigating officer found no incriminating material against accused

persons  for  committing  offence  punishable  u/s  120(B)/420/379  IPC  and

submitted Final Report. Notice issued to complainant and complainant filed

objection petition. On the basis of objection petition, a C.R. was registered.

Thereafter, complainant and her witnesses were examined u/s 200 Cr. P.C.

Considering the statements of complainant and her witnesses, cognizance

of offence u/s 403 IPC was taken against accused persons. Processes were

issued to accused persons.  Accused persons appeared in the court  and

they were allowed to go on bail. Particulars of offence u/s 403 IPC were

read over and explained to accused persons. They pleaded not guilty and

claimed to be tried. During inquiry of the case, accused Abdul Karim died.

3. During trial, complainant side examined three numbers of witnesses.

Sayed Ahmed was examined by complainant side for two times. Therefore,

the  evidence  which  was  record  on  26/6/2019  is  merged  with  dated

10/10/2019 for sake of convenience in discussion. In view of the evidence

on record, accused were examined and recorded their statements u/s 313

of Cr PC. The pleas of accused were of total denial and declined to adduce

evidence in their  defence. I  heard arguments put forwarded by learned

counsel for both sides and perused the evidence carefully.

POINT FOR DETERMINATION IN THE INSTANT CASE IS:

4. Whether  the  accused-persons  dishonestly  misappropriated  the

property of complainant and thereby committed an offence punishable u/s

403 of IPC?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

5. Sayed Ahmed (p.w.1) stated that informant is his sister. This case

was lodged against Abdullah, Sahalom, Monnaf Ali, Abdul Barik and Abdul

Karim. On 26-03-17, Abdus Salam Molla died due to a motor accident. His

brother-in-law had a tractor in his name and the nominee was his sister.

Accused persons kept the tractor along with trolley, fala, documents of the

vehicle and medical documents of his brother-in-law. On 13-04-17, a case
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was lodged seeking the articles. At the time of sending search warrant from

Court, engine of the vehicle was only recovered. Accused-persons did not

give the remaining articles. Accused persons assaulted his sister and drove

out from house. In his cross-examination, p.w.1 stated that he does not

know on which date his brother-in-law bought tractor. He was not present

at the time of buying the vehicle. He cannot say registration number of the

vehicle. The registration of the vehicle was in the name of Abdus Salam.

Accused-persons are brothers-in-law of his sister. He does not know how to

read Assamese. He did not submit documents of tractor, fala in the Court.

He does not know whether his sister submitted or not. The tractor was in

the house of his brother-in-law's father. He does not know if father-in-law of

his  sister  made  prayer  before  the  Court  seeking  the  tractor.  His

brother-in-law died after one year of buying the tractor. He does not know

when and from where his brother-in-law bought accessories of tractor. No

case was lodged with regard to driving out his sister by accused-persons

after committing assault. He does not know anything about the neighbors

of his brother-in-law. In this case, he and three brothers are only adduced

evidence  as  witnesses.  He  denied  the  suggestions  made  by  defence

counsel for accused persons.

6. Actiyar Hussain (p.w.2) stated that informant is his sister. He knows

accused-persons.  They  were  relatives  of  his  sister.  On  26-03-17,  his

brother-in-law  Abdul  Salam  Mollah  died  due  to  a  motor  accident.

Brother-in-law had a tractor. Later, accused persons refused to give tractor

on being sought by his sister. After lodging the case, accused persons gave

only engine of the tractor and trolley etc. were not given. Therefore, his

sister  seeking  the  articles  lodged  this  case.  Police  only  recovered  the

engine of tractor. His sister resides in their house. Accused persons drove

out  his  sister  from  house  after  assault.  In  his  cross-examination,  p.w.2

stated that his sister did not lodge any case against accused persons for

driving  out  his  sister  after  assault.  He  never  visited  his  brother-in-law’

house.  He  does  not  know the  date  when his  brother-in-law bought  the

vehicle.  Brother-in-law  and  remaining  family  members  were  residing

together.  He was present when his sister lodged the case. In that case,

Police found the engine of tractor. He cannot say the registration number of
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the vehicle. He was not present along with brother-in-law at the time of

buying the trolley of tractor. He denied the suggestions made by defence

counsel on behalf of accused persons.

7. Sanowara Khatun (p.w.3) stated that she lodged this case against

accused-persons. They are relatives from her husband's side. She lodged

the case on 13-04-2017. On 26-03-17, her husband died due to a motor

accident. Her husband had a tractor in his name and she was nominee of

that tractor. Accused-persons did not give tractor’s trolley, fala, hood, etc.

and  documents  of  the  vehicle.  Tractor  was  recovered  after  lodging  the

case.  Accused-persons  assaulted  her  and  drove  out  from house.  In  her

cross-examination, p.w.3 stated that in her case, she did not mention about

tractor’s trolley, fala etc. She did not mention in her zimma petition that

accused-persons  had kept  fala,  trolley,  etc.  of  the tractor.  Her  husband

resided in separate house. She and her husband resided in the North bank

of Brahmhaputra river and parents of her husband resides in the Southern

bank. Accused-persons houses are situated about 5/7 k.m. away from their

house. At the time of accident of her husband, the vehicle was in their

house.  She  cannot  say  when  accused  persons  took  vehicle  and  its

documents  from  their  house.  She  did  not  file  any  case  with  regard  to

driving out her from the house after committing assault. She also did not

say that accused-persons had tried to take possession of their house. She

did not make neighbouring people as witnesses who reside near her house.

Her husband and accused persons together bought the tractor.  Tractor’s

documents  were  in  the  house  of  her  father-in-law  before  death  of  her

husband. She denied the suggestions made by defence counsel on behalf

of accused.

8.       Thus, in view of the above discussion of evidence of complainant

side, it is come out that lt. Abdus Salam Mollah was registered owner of the

tractor. P.w.-1 to p.w.-3 claimed that p.w.-3 was nominee of the said tractor.

But, there is no document in this regard. Further, it is seen that there is no

provision of nominee in registration certificate of a vehicle. P.w.-3 said that

her husband and accused persons together bought the tractor. She could

only  recover  engine  of  the  tractor  and  she  did  not  get  accessories  of

tractor. From seizure list available on record, it is appeared that the tractor
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and its documents were recovered and seized. Seizure list does not show

that  only  engine  of  tractor  was  recovered  and  seized.  So,  from  the

evidence of p.w.-3, it is appeared that accused are co-owners of the tractor.

Cross-examination of p.w.-3 shows that the tractor was in their house at

the time of death of her husband and its documents were in the house of

her father-in-law. She failed to say as to how the said tractor had reached

in  the  house  of  accused  persons.  P.w.-3  and  her  husband  resided  in  a

separate house in the North bank of Brahmaputra and therefore, the fact

that accused persons drove out her from house is exaggeration of fact.

P.w.-3 already got zimma of the tractor and its documents. P.w.-1 to p.w.-3

failed to say as to how accused persons had misappropriated or converted

the property of her husband. Further, p.w.-3 also cleared that her husband

and accused persons together bought the tractor. Therefore, it can be said

that accused are also co-owners of the tractor. Complainant side did not

produce any receipt, challan, etc. of trolley, fala, to establish the fact that

she was owner of such things. Complainant  was  never  owner  of  the

tractor and its accessories.    

9. In view of the above discussion of evidence on record, I am of the

opinion  that  prosecution  side  has  failed  to  prove  the  offence  against

accused persons beyond all reasonable doubt. Therefore, accused-persons

are acquitted from the offence u/s 403 IPC on benefit of doubt and set at

liberty  forthwith.  Bail  bonds  stand  in  favour  of  accused  persons  are

extended for another period of six months in view of section 437A of Cr PC.

10. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 03rd day of December, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Sayed Ahmed,

    PW- 2 Actiyar Hussain,

    PW- 3 Sanowara Khatun, (complainant),

   

2. PROSECUTION EXHIBITS:- Nil.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


